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Individual Application for Protection of Imprisoners’ Right to Vote in the Russian 

Constitutional Court and in the European Court of Human Rights: Case Note on 

Anchugov and Gladkov1 

This note focuses on the Russian Constitutional Court case Anchugov and Gladkov, 
decided in April 2016 (judgment of 19.04.2016 N 12-P), with analysis of constitutional 
limitation by the Russian Constitutional Court (RCC) execution of judgments European 
Court of Human Rights (ECtHR) in Russia. 

Correlation of protection of rights on the individual complains to the RCC and to the 
ECtHR became a current question for legal debates in Russia since 2010. The first case 
raised these debates was the case of Konstantin Markin (Determination of the RCC dated 
15.01.2009 N187-O-O, Judgments of the ECtHR 07.10.2010 (First section), 22.03.2012 
(Grand Chamber) appl. N 30078/06). Konstantin Markin, failed to persuade the RCC that 
he was discriminated on gender (as a male military he was deprived of the right to parental 
leave, while female militaries could get it), succeeded with the same application at the 
ECtHR. Reacting this case, the RCC found (in the Judgment 06.12.2013 N 27-P) that 
such situations require constitutional analysis if the execution of the ECtHR decision 
comply with the norms and principles of the Russian Constitution. It was read between 
the lines that if the RCC did not find the law unconstitutional, non-applying this law would 
contradict the Russian Constitution. The idea of “constitutional approval” for ECtHR 
judgments, in more abstract manner, the RCC developed in the judgment of 14.07.2015 
N21-P. In the latter the RCC argued that the ECtHR protecting individual rights must 
respect the constitutional identity of the states – Members to the European Convention 
on human rights and fundamental freedoms (hereinafter – European Convention). The 
protection of constitutional identity in the Russian constitutional system presupposes that 
the RCC can decide, if a decision of ECtHR contradicts the basic principles of the Russian 
constitution and if it can be executed therein. This power of the RCC to put constitutional 
limits for ECtHR judgments was included in the Federal constitutional law “On the 
Constitutional Court of the Russian Federation” as amended in December 2015 (Federal 
Constitutional Law 14.12.2015 N7-FKZ).  

This new power granted to the RCC allowed it to consider in the commented case of 
Anchugov and Gladkov the execution of the ECtHR decision taken in July 2013 
(Judgment 4.07.2013 appl. nos 11157/04 and 15162/05). The case concerned the 
question of voting right for prisoners. Following its own position, first time expressed in 
the case Hirst v. UK in 2005 (06.10.2005 app. N 74025/01) and later repeated in a number 
of consequent decisions, the ECtHR concluded that unconditional disfranchisement 
because of the sole fact of imprisonment breaches the European Convention provisions. 
Considering the applications of two Russian prisoners, failed to take part in elections, the 
ECtHR found that this limitation of electoral rights is directly established in the text of 
Russian Constitution. Despite the arguments of the Russian government that this 
provision of the Russian Constitution is its non-amendable part, the ECtHR found the 
Russian Constitution contradicted European Convention and following its provisions, 
Russian breaches its international obligations. 

The question of possibility to execute this judgment of ECtHR became the matter of the 
first realization of the newly established power of the RCC – to decide if “the Russian 
Constitution allows execution of ECtHR decision”. 

Making this decision in the commented case the RCC needed to decide few principal 
question concerning the protection of human rights on individual applications in the RCC 
and ECtHR. On the one hand, in its judgment 26.02.2010 N 4-P the RCC concluded that 
the rights in the European Convention and in the Russian Constitution are the same 
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rights. Therefore, the recognition of violation of any of these rights by the ECtHR should 
have according legal effect in the Russian legal system. The Russian courts and state 
authorities cannot ignore decisions of ECtHR and have to take effective measures to 
restoration of the violated rights. International obligation of Russia under the European 
Convention includes the recognition of jurisdiction of the ECtHR, and the Russian 
authorities have to provide execution of its decisions.  

On the other hand, joining the European Convention, Russia did not relinquish its 
sovereignty and within the Russian legal system the Constitution still keeps the position 
of the supreme legal act. The Constitution, its principles and specificity, expresses the 
core substance of the national sovereignty. Protection of the constitutional identity means 
the protection of the Russian sovereignty. 

The RCC is the organ, which is in the best position to find a way for harmonization of 
these two legal factors – the necessity to follow the decisions of ECtHR and to protect the 
national constitutional identity. The RCC is that organ which must to find a way to execute 
ECtHR, not repudiating the Russian state sovereignty.  

Both theoretical and practical question raised in Anchugov and Gladkov case was if 
limitation of an individual right could be a matter of constitutional identity, if the latter goes 
so far as to the interpretation of a right and it’s balancing with other social values.  

The RCC found persuasive that prisoners’ disfranchisement as an important part of the 
Russian constitutional regulation, following both the formal and substantive arguments. 
The formal argument was that limitation of prisoners voting rights was a provision of high 
importance as it was included directly in the constitutional text. The substantive argument 
was about specific of the Russian society: high percentage of prisoners in the population 
of some Russian regions, the threat of criminalization of the public governance because 
of high organization of criminal communities. The latter factor does not allow running free 
and fair elections in places of imprisonment. All these arguments need to be balanced 
with the protection of prisoners’ rights exactly on the national level. 

In this very case the RCC came to the conclusion, that the main requirement of the 
European Convention, as interpreted by the ECtHR on this matter, namely the non-
conditional disfranchisement was in fact embodied in Russia. Both the Convention text 
and the ECtHR decision mentioned any derivation of liberty, while imprisonment under 
Russian legislation was applied in the criminal convictions by courts for the most serious 
crimes only, while other kinds of deprivation of liberty did not mean disfranchisement.  

The decision of the RCC on Anchugov and Gladkov case raised a wave of discussion 
both in Russia and abroad. The critics of this decision argued that the court went beyond 
its powers and disclaimed the judgment of ECtHR in substance. On the national level 
there is no powers to decide – to execute the decision of ECtHR or not, as well as make 
revision of conclusions by the ECtHR, but only to find ways of execution. The approach 
of the RCC can lead to decreasing effectiveness of the procedure of individual 
applications to the ECtHR, as its decision were factually blocked on the national level. 

Two problems are the most obvious here.  

First of them is the distribution of powers to evaluate the balance of rights and public 
interests found in the decisions of state authorities in the legislative norms or on concrete 
cases. Both national constitutional courts and the ECtHR make this evaluation, though it 
differs. Many national constitutional courts, like the RCC, make this evaluation, though 
reacting an individual complain, but in respect of legal norms and taking into account all 
interests – both public interests and individual rights. The ECtHR focuses mainly on the 
evaluation if the state violated an individual right in the concrete case, judging the legal 
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grounds for priority of public interest or individual rights and of extent of this priority. The 
RCC referred to positions of some foreign constitutional courts (namely the case of 
Görgülü in the Federal Constitutional Court of Germany) and concluded that the final 
balancing of individual rights and public interests should be the competence of national 
courts. These courts are in the better position to judge on this matter according to the 
social standards, culture and values, relevant for solution concrete constitutional problem. 
In Russia, as the RCC decided, these powers belong to the RCC itself. 

The second, more general, question concerns the correlation between universal 
approaches to interpretation of individual rights and the national constitutional identity. 
This problem is if the constitutional identity of the states, their constitutional specific, 
concern only institutional design or covers also the specific of national values, traditions 
and culture in interpretation the scope of individual rights and their balance with public 
interests. Does the substance of the individual rights depend on the approach to them in 
concrete societies, being rather a cultural standard than a universal legal demand, both 
in its scope and in its balancing with public interests? The reply of the RCC to the first 
question predetermines the answer to the second. If the balancing is made on the national 
level, the national constitutional standards and values dominate over the universality of 
individual rights standards. 
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