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Ukraine’s New Law on Constitutional Court Intends to Introduce Constitutional 
Complaint1 

On 13 July 2017 on the last day of plenary session the parliament of Ukraine has 
adopted draft law No. 6427-d on the constitutional court of Ukraine. According to the 
rules of procedure of the parliament, adopted draft law must be sent within ten days to 
the president for signature and then published in official gazette. It will enter into force 
on the first day after the date of official publication. The document contributes to the 
judicial reform launched in Ukraine in 2016 and, among other things, introduces the 
mechanism of constitutional complaint.  

The judicial reform in general is broad and comprehensive aimed at the improvement 
of the administration of justice in Ukraine. It started on 02 June 2016 when the 
parliament of Ukraine adopted three laws giving start to it, namely: 1) on amendments 
to constitution of Ukraine (regarding justice), 2) on judicial system and the status of 
judges, and 3) on bodies and individuals that carry out enforcement of judgments and 
decisions of other bodies. The law on amendments to constitution (Law No. 1401-VIII) 
entered into force on 30 September 2016. Amendments to constitution recognized 
jurisdiction of International Criminal Court, changed procedure for reshuffling of courts 
and the supreme council of judges, changed the status of judges, amended their 
responsibility and limits of immunity, limited the functions of prosecutor’s office, 
established attorneys’ monopoly on representation in courts, as well as introduced 
constitutional complaint.2  

In 2016, constitutional complaint was introduced by amending article 55 and through 
new article 1511 of constitution of Ukraine. Article 55(4) prescribes that ‘Everyone shall 
be guaranteed the right to lodge a constitutional complaint with the Constitutional Court 
of Ukraine on the grounds defined by this Constitution and under the procedure 
prescribed by law.’ Article 1511 goes as follows: ‘The Constitutional Court of Ukraine 
decides on compliance with the Constitution of Ukraine (on constitutionality) of a law 
of Ukraine upon a constitutional complaint of an individual alleging that the law of 
Ukraine applied to render a final court decision in his or her case is not in compliance 
with the Constitution of Ukraine. Constitutional complaint can be lodged after 
exhaustion of all other domestic legal remedies.’  

Before 2016 amendment individual access to constitutional justice existed in a form of 
constitutional petition. It materially fulfilled the function of a normative constitutional 
complaint as it could only be directed against unconstitutional legislation but not 
against individual unconstitutional acts.3  Constitutional petition was a request for 
binding interpretation of a normative act in the case of diverging applications of a 
normative act that could lead to or have led to a violation of individual constitutional 
rights.4 In fact, constitutional petition went further than the possibility to request an 
official interpretation of constitution and laws, insofar as Article 95 of the Law on 
Constitutional Court of Ukraine enabled the constitutional court to annul 
unconstitutional laws in the case when during interpretation of laws of Ukraine (their 
separate provisions) it was established that the law is in nonconformity with the 
constitution.5 The constitutional complaint proposed under Article 1511 reinforced this 
notion at the level of constitution.  
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Venice Commission has welcomed these developments, although they did not go as 
far as establishing a full constitutional complaint against individual acts — the 
difference relates to the fact that the complainant cannot allege that an individual act 
infringes his or her rights due to an unconstitutional interpretation and application of a 
law if the law is not challenged as being unconstitutional itself.6 Thus, an important 
aspect remains open: whether Ukrainian constitutional complaint proposed under 
Article 1511 has to be exhausted according to Article 35(1) of the European Convention 
on Human Rights. It feels that it will be treated by the European Court of Human Rights 
as an extraordinary measure in cases when human rights violations are the result of 
an unconstitutional individual act that can be based on a law in conformity with the 
constitution, and as an ordinary measure required to be exhausted in cases when 
human rights violations are the result of an unconstitutional law.7 

Individual constitutional complaint mechanism implemented since 30 September 2016 
reminds the mechanism of constitutional petition rather than forms a new 
phenomenon. New name and recognition at constitutional level might be aimed at 
enhancing the constitutional court’s accessibility and visibility in citizens’ eyes but do 
not add a lot in substance. For a year, it even led to a conundrum. The basic norm 
establishing courts’ accessibility is Article 8 of Ukrainian constitution. It prescribes that 
‘The norms of the Constitution of Ukraine are norms of direct effect. Appeals to the 
court in defense of the constitutional rights and freedoms of the individual and citizen 
directly on the grounds of the Constitution of Ukraine are guaranteed.’ In matters of 
access to constitutional justice the norm gained traction through provisions of the law 
on constitutional court regarding constitutional petition. When constitutional complaint 
was introduced through Article 1511 of the constitution, constitutional court stopped 
accepting constitutional petitions, could not reject incoming constitutional complaints 
because of Article 8 provision mentioned above (as of 14 July 2017 there are 109 
pending constitutional complaints), but refrained from initiating proceedings to consider 
complaints until the law on constitutional court will be adjusted respectively.8 Non-
governmental organizations criticized delay in adoption of a law aiming at filling this 
lacuna as it meant denial of access to constitutional court.9 Parliament finally filled this 
legislative lacuna on 13 July 2017 (draft law No. 6427-d). This law is the further topic 
of our discussion. 

Draft law No. 6427-d reregulates the selection procedure of constitutional judges, 
dismissal of judges, political activities of judges, organizational structure of the court 
etc. The constitutional complaint is regulated in Articles 55 and 56 of the draft law. It 
allows any individual or private legal entity (public entities excluded) to appeal to 
constitutional court alleging that a law applied in a final court decision concerning their 
case contradicts constitution. Preliminary assessment on the admissibility of 
constitutional complaint is performed by the secretariat of constitutional court, the 
boards (collegiums) of three judges decide on the initiation of constitutional 
proceedings (admissibility), final decision is given by senate (nine judges) or by grand 
chamber (eighteen judges). It is only possible to lodge a complaint to the constitutional 
court after the exhaustion of all other domestic remedies, i.e. appealing to the highest 
possible court instance, within three months from the date when the final court decision 
entered into force (Article 77 of the draft law). Constitutional complaint can be 
submitted if the final court decision entered into force not prior than 30 September 2016 
(clause 3 of final provisions). The constitutional complaint covers all constitutional 
rights, including social rights.  
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An interesting development is to be found in Article 89(3) of the draft law. It provides 
that, when within the framework of a constitutional complaint constitutional court comes 
to conclusion that the challenged law is constitutional, but it had been interpreted in an 
unconstitutional manner by an ordinary court, constitutional court shall indicate that 
fact in the operative part of its judgment. This will serve as the basis for reopening the 
final decisions by ordinary courts. Indeed, the final provisions of the draft law amend 
various procedure codes for this purpose. Article 89(3) does not introduce a full 
constitutional complaint whereas if the board deciding on admissibility comes to 
conclusion that the complaint does not challenge the constitutionality of law, but only 
its application, it can reject it as manifestly ill-founded under Article 77(4). 

Clause 3 of transitional provisions of the draft law provides for the institute of an 
international advisor. A retired judge from a foreign constitutional court or a 
representative of an international organization (except from aggressor states) can be 
appointed to provide amicus curiae in cases of constitutional complaints until 01 
January 2020. 

Although the mechanism of constitutional complaint as introduced under 2016 
constitutional amendment and draft law No. 6427-d on constitutional court is a step in 
the right direction, its popularity in practice is rather fragile due to the formal boundaries 
of the complaint mechanism. 
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