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Constitutional adjudication and the individual in Hungary1 

21 years after the democratic transition of Hungary in 1989-1990 from communism, 
the Hungarian Fundamental Law, effective from 1 January 2012, significantly 
modified the competencies of the Constitutional Court and the role of the different 
constitutional institutions in constitutional adjudication. Among several changes it 
introduced three types of constitutional complaints and abolished the former existing 
actio popularis. The system of actio popularis meant a legal possibility that anyone 
could turn to the Constitutional Court claiming that a law, legal provision or regulation 
was contrary to a constitutional provision. The petitioner could also request the 
annulment of that piece of law. Constitutional complaint, under the former jurisdiction, 
was to be lodged only in case of personal injury caused by the application of an 
unconstitutional norm. 

The aim of the new constitutional complaint mechanisms was to protect against 
personal injuries caused by ordinary courts and provide a possibility for constitutional 
review also in cases where the complainant cannot turn to ordinary court. Moreover, 
the Constitutional Court may supervise the constitutionality of legal provisions when 
they, applied in certain judicial cases, lead to an unconstitutional court decision. 
Besides, the new system encourages civil petitioners to turn to the ombudsman in 
order to initiate the ombudsman’s procedure to question the constitutionality of a 
legal provision before the Constitutional Court. As a result of the introduction of the 
new types of constitutional complaints, ordinary courts must also show an elevated 
awareness to questions of constitutionality among the ordinary waves of legal 
adjudication with regard to the new control mechanism that easily sheds light on the 
deficiencies of fundamental rights’ adjudication. Judicial referral as it existed formerly 
stayed in force, which means that judges in pending cases turn to the Constitutional 
Court in case they state that an applicable piece of law is unconstitutional.2This latter 
procedure could be also initiated by the individual, party to the lawsuit. 

Until the Fundamental Law has entered into force, approximately 1,600 actions were 
brought annually in the Constitutional Court within the framework of the abstract ex-
post facto review of law (actio popularis) procedure 3 , which had no standing 
requirement. The ordinary courts adjudicated violations of the rights of the individual, 
while the primary duty of the Constitutional Court was to review the constitutionality of 
laws and regulations. Even in the procedure of constitutional complaint or judicial 
referral, the Constitutional Court could only investigate the unconstitutionality of the 
challenged law or regulation, and this investigation did not have as a mandatory 
consequence the retroactive exclusion of the applicability of the unconstitutional law 
or regulation in the given case.4 

The essence of actio popularis since the 1989-1990 democratic transition was that it 
was not necessary that the petitioner had any private interest in the success of the 
proceeding, meaning that it was not necessary for that person to be affected. Actio 
popularis could be the most important tool of direct democracy in a transitional 
democracy. 5  In the peaceful and effective management of transitioning into a 
constitutional democracy, constitutional observations by citizens affecting legislative 
activity may have a significant role, and this form of participation in exercising power 
may also greatly invigorate public sentiment and the sense of joint action. Thus, the 
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introduction of actio popularis in Hungary also reflected a kind of philosophy of 
democracy.  

As a consequence, instead of protecting rights while adjudicating specific cases, 
abstract constitutional review was the duty of the Constitutional Court. The 
Constitution and the over 20 years of constitutional practice since the democratic 
transition of 1989 demonstrated that the democratic protection of the rule of law was 
in the interest of all members of the society. The vast majority of the Constitutional 
Court’s work consisted of the adjudication of these ex post facto abstract 
constitutional reviews, which could have been initiated by anyone.6  

Over the course of the past 20 years, in spite of the inherent values, actio popularis 
had become one of the most disputed elements in Hungarian Constitutional Court 
practice; one of the reasons for this was – as suggested by even the president of the 
Constitutional Court - the unbearable workload, inhibiting the adjudication of the 
cases within a reasonable period of time. Although actio popularis is not a shared 
European minimum requirement in the area of reviewing the constitutionality of laws 
and regulations, the Venice Commission of the Council of Europe stated that in 
Hungary the actio popularis was indeed able to filter out unconstitutional laws and 
regulations adopted prior to the effective date of the Constitution, during the years 
immediately following the political transition.7 

The Fundamental Law, however, introduced another form of protecting 
constitutionality; it eliminated the actio popularis, and enabled the bringing of an 
action on the basis of individual standing within the framework of a constitutional 
complaint. In Hungarian legal literature, actio popularis has often been presented as 
contrary to the proceeding initiated in the form of a constitutional complaint. 8 
Although the two scopes of review can be contrasted from this perspective, the actio 
popularis and the constitutional complaint are still not alternatives to each other; 
doctrinally, there is no obstacle to employing them side-by-side. In spite of this fact, in 
jurisprudence, the two legal institutions do not operate simultaneously in any national 
legal system. One partial reason for this is the workload limit of the authorities 
conducting the constitutionality review. A constitutional complaint with a broad scope 
and actio popularis can not be employed in most countries without expensive 
structural expansions and operational reforms in such a way that the cases could be 
resolved within a reasonable length of time. 

Contrary to actio popularis – the essence of which is that the Constitutional Court 
accepts a motion as long as the petitioner indicates which law or regulation is 
deemed unconstitutional and explains intelligently why – the substantive element of 
the constitutional law complaint is to set up the system of admissibility criteria, the 
essence of which is that a law can be annuled only when its application in a specific 
case has led to a specific violation of a fundamental right.9 The admissibility criteria 
help that actio popularis and constitutional complaints, aiming at another instance of 
personal remedy by the annulment of a legal provision, could be separated. Thus in 
Hungary from 2012 January, one can only request the abolition of an unconstitutional 
law in the framework of a constitutional complaint, if the merit of the complainant’s 
case in front of the ordinary court is significantly affected by the challenged law.  
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Pursuant to Section 24 para 2 (c) of the Fundamental Law, on the basis of a 
constitutional complaint, the Constitutional Court reviews the compliance of the law or 
regulation applied in the given case with the Fundamental Law (old type and direct 
constitutional complaint). Pursuant to Section24 para2 (d) of the Fundamental Law, 
on the basis of the constitutional complaint, the Constitutional Court also reviews the 
compliance of the court decision with the Fundamental Law (new type, real or 
genuine constitutional complaint). By unfolding the rules contained in the 
Fundamental Law, the new Act on the Constitutional Court (ConstCourt Act) 10 
established three categories of constitutional complaints. 

The so called “old type” complaint Pursuant to Section 26 para 1 of the ConstCourt 
Act according to Section 24 para 2 (c) of the Fundamental Law, a person or 
organisation affected in an individual case may turn to the Constitutional Court with a 
constitutional complaint, as long as, over the course of the application of an 
unconstitutional law in the court proceeding conducted in the matter, a violation of 
his/her/its rights has occured and he/she/it had already exhausted available legal 
remedies or legal redress as such is not available. 

The so called “direct”  complaint Pursuant to Section 26 para 2 of the ConstCourt Act,  
unlike in Para(1), as an exception, the proceeding of the Constitutional Court can be 
initiated when -by virtue of the application or effect of the unconstitutional provision- 
the violation of the filing party’s rights had occurred directly, without a court decision, 
and no legal remedy is available to redress the unconstitutional situation, or the 
petitioners had already exhausted their legal remedies.  

The so called “German type”complaint Pursuant to Section 27 of the ConstCourt Act, 
according to Section 24 para 2 (d) of the Fundamental Law, the affected person or 
organisation in a given case can turn to the Constitutional Court against a court 
decision that is contrary to the Fundamental Law, if the final case decision made 
regarding the merits or other decision finally terminating a court proceeding violates 
the rights of the complainants enshrined in the Fundamental Law and the petitioners 
had already exhausted their legal remedies or no legal remedies had been made 
available. 

This type of constitutional complaint is well known from German law and has been a 
desired legal institution by many for a long time in Hungary.11 Its practice – the 
activity of the Bundesverfassungsgericht of reviewing the decisions of ordinary courts 
from a constitutionality perspective – certainly eases the development of uniform 
standards of constitutionality to be applied by the courts.The institution of the real 
constitutional complaint seemed to be of crucial importance because it created an 
opportunity for the Constitutional Court to monitor the activity of ordinaty courts 
besides monitoring the activity of the legislator. The review is conducted from a 
constitutional perspective; the Constitutional Court has to adjudicate whether the 
interpretation of e.g. civil law, administrative law or criminal law complied with the 
Fundamental Law. 

 Post-communist constitutional development is far from complete. Hungary face 
constantly emerging old and new problems, one of which is – quite a new one - how 
fundamental rights apply in private relations and how constitutionality could be 
enforced in private matters by constitutional adjudication. The introduction of the 
above mentioned new types of constitutional complaint caused great turbulence 
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concerning this nowadays highly relevant subject-matter of the European 
constitutional law. 
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